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child. (CP 1-2, 5; RP 153; Exh. P9, P10, P1 1) On September 21,

2010, shortly before Urlacher's scheduled release from
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CP 1-2, 4) The State alleged that Urlacher suffers from a mental
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In 1994, a 12-year old girl named Marie reported that

Urlacher had sexual contact with her during a sleepover at
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assault.' (RP 152-53, 153, 158; CP 6; Exh. P2, P3, P4)

Urlacher was on community supervision for 24 months
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supervision. ( RP 456-57; Exh. P4) Urlacher successfully
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incidents of sexual contact. ( RP 198-99) CJ also testified that
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Although the adjudicated and alleged victims are now of majority age, their lasi
names are omitted in order to protect their privacy.

M



and his friends to be sexually intimate with each other, anil
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with at least three other boys. a- - 6

recovered hard drives and discs from Urlacher's computer, which
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in treatment. ( TRP 259, 263, 275, 286, 288) As part of his
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treatment, Urlacher disclosed having sexual contact with eighi
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According to Cook, Urlacher was having trouble
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to prepubescent children, is a sexual orientation that will not
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549, 555-56) These instruments identify a number of risk factors
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risk of reoffending, so he also relies upon his clinical judgment.
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RIP 570, 573) He looks at certain " dynamic risk factors" to

Pwo, even though Urlacher's actuarial scores did no)

consistently rate him as a high risk to reoffend, Dr. Goldberg
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decision to quit SOTP.

that Urlacher has little or no "protective factors" such as family
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D. TESTIMONY OF URLACHER's EXPERT DR. RICHARD

WOLLERT

provider, licensed to practice in the state of Washington. (RP 697-
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while on probation for his 1995 conviction focused more or
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SOTP, because he now takes responsibility for his offenses all

his actions, and he understands the extremely negative
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make him unable to control his behavior. (RIP 762) He believes
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is sexually attracted to adults as well as children, he is less
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inaccuracies. ( RP 768, 779-80). Like Dr. Goldberg, Dr. Wollert
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risk factors do not indicate that Urlacher is more likely than not to
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his offenses Urlacher was a homosexual man attempting to live as

a heterosexual man, whereas now he has accepted his
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rules of the program, and he is not a behavioral concern. (RIP 435-
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anger and to communicate with words not violence. ( RP 682)
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of his emotions. ( RIP 684-85) He confirmed that inmates have
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lacilities that helps offenders prepare for their release into the

II ; lIIII  1111 •

101011I
I

IN I'llillIiiiiiiiiiiiiiii Iw M

study class. ( RP 847, 858) The McKown's have found severa::

actions had on his victims. Iiii!

944, 975) He testified that he no longer has sexual fantasies or
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mail; he will find a home and employment; he will contact

homosexual support groups; and keep in contact with the
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A. THE TRIAL COURT ERRED BY RULING THAT DR. WOLLERT'S

TESTIMONY ABOUT HIS ACTUARIAL INSTRUMENT WAS

INADMISSIBLE UNDER ER 703.
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Predator Act, the State must prove beyond a reasonable doubt thai
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The defense argued that the MATS-1 met the test for

Wollert in reaching his opinion. (RP 64, 66, 67-68, 734, 743-44,
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The trial court erroneously excluded the MATS-1 under ER
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grounds and reasons. State v. Athan, 160 Wn.2d 354, 376, 158

In State v. Thorell,, the Washington SuMB

considered "whether actuarial instruments may be admitted to aid
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in the prediction of future dangerousness and, if these instruments
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The Frye standard requires a trial court to determine whether a scientific theory or
principle has achieved general acceptance in the relevant scientific community
before admitting it into evidence. Frye v. United States, 293 F. 1013 (DC 1923);
Thorell, 149 Wn.2d at 754.
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and that [ the defendant's] arguments go to weight rather thar
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ER 702 provides: "[i]f scientific, technical, or other
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testify thereto in the form of an opinion or otherwise." "In the case

must be helpful to the trier of fact." State v. Cheatam, 150 M.N.
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that Dr. Wollert used accepted scientific methods to develop the

If the State believes the MATS-1 is illegitimate, then its

actuarial assessments goes to the weight of this evidence, not its
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results in the MATS-1 prejudiced his ability to fully testify to the

basis of his opinion and prejudiced Urlacher's defense.
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B THE TRIAL COURT ERRED WHEN IT ALLOWED THE STATE TO

SHOW THE JURY IMAGES OF CHILD PORNOGRAPHY TAKEN

FROM URLACHER'S COMPUTER EQUIPMENT BECAUSE THE

IMAGES WERE UNNECESSARY, CUMULATIVE, AND UNDULY
PREJUDICIAL.

Before trial, Urlacher moved to exclude reference to ari.(#

State argued that the evidence was necessary to establish the
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evidence, as long as the State's witnesses could link the

130, 131) During trial, several witnesses, including Urlacher,

M



MOTUM-111IM11

I
III

MlIff

Emu=,

III  
11

IliIF I I III12 11111,

MY; M

MMMEMMM

Fo* 14M

1111 III IF! 11111! 1111 1 1211111 1

Mr# ii I I  I I I I ii I I I ii I I I I Ili 1! 11 T I ! I I I ii I I' I I I Off-Mam

w



W-MrO

ER 403 requires exclusion • evidence, even if relevant, if its

prejudicial effect substantially outweighs its probative value.
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reversed in this case because the trial court's error in admitting the
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